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STATE OF TENNESSEE
DEPARTMENT OF ENVIRONMENT AND CONSERVATION
Division of Remediation - Oak Ridge
761 Emory Valley Road
Oak Ridge, Tennessee 37830

July 30, 2018

Mr. John Michael Japp

DOE FFA Project Manager

P.O. Box 2001

Oak Ridge, Tennessee 37831-8540

Re: Formal Dispute; Proposed Plan for the Disposal of Oak Ridge Reservation Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA) Waste (DOE/OR/D1-

26958&D2)

Dear Mr. Japp

The Tennessee Department of Environment and Conservation (TDEC) - Division of Remediation
(DoR) invokes formal dispute regarding the D2 Proposed Plan (Plan) in accordance with Section XXVI
of the Federal Facility Agreement (FFA) for the Oak Ridge Reservation (ORR) and elevates the dispute
to the Dispute Resolution Committee (DRC). The Plan presents the Onsite Disposal Alternative
located at Central Bear Creek Valley (CBCV) as the preferred remedy for disposal of waste from the
U.5. Department of Energy (DOE) - Oak Ridge Office of Environmental Management (OREM) ORR

CERCLA cleanup program.

For the reasons explained in our letter of July 6, 2018, TDEC cannot support issuing the Plan to the
public as currently written, The Plan does not accurately reflect the State of Tennessee’s position
and does not adequately communicate several key State concerns with the Preferred Alternative.
The parties met on July 12, 2018 and July 17, 2018 In an effort to resolve the dispute Informally,
Reasonable efforts failed to resolve the dispute and meet the objectives stated in the July 6 letter,
OREM's formal dispute document dated July 20, 2018 elevated the informal dispute to formal status.
OREM's Formal Dispute Document implies substantive Issues with the Proposed Plan and the
proposed alternative have been addressed and that the FFA parties are working through design and
operation of the proposed facllity. However, TDEC contends that substantive issues remain, and
those Issues have not been clearly presented for public consideration in the Proposed Plan, TDEC
provides the enclosed statement to elevate the disputed matters to a formal dispute for resolution

by the DRC.

This notice of formal dispute Is provided as established by FFA Section XXV, The composition of the
DRC described in Section XXVI D does not reflect the current organizational structure and/or position
titles for any of the FFA parties. Therefore, TDEC requests that each party forward the enclosed
statement of formal dispute to the attention of the designated DRC representative, Per the FFA, DRC
members are intended to serve at a policy level. This would be consistent with Senlor Executive

Service (SES) status or equivalent.
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In addition, TDEC recognizes the December 7, 2018 Dispute Resolution Agreement (DRA) says the
Parties agreed to work jointly to Issue a Proposed Plan identifying CBCV Site 7c as the preferred
location for onsite disposal. The DRA also states that TDEC review of the field investigation results
shall be prior to execution of the Record of Decision (ROD), and TDEC will provide comments before
the ROD. However, initial evaluation and comparison of measured water levels with proposed
approximate landfill construction elevations indicates areas where groundwater may be in the
geologic buffer, liner, or waste.

This high groundwater would limit disposal capacity by requiring the cells and underlying buffer to
be elevated above the water. In addition to limiting disposal capacity by placement of a thicker
engineered buffer beneath the landfill, there are other significant concerns associated with the use
of permanent underdrains to manage groundwater. The Proposed Plan identifies that regulatory
exemptions/waivers would be required for siting requirements under the Toxic Substances Control
Act (TSCA) and Tennessee radiological health rules. Reliance on permanent underdrains or drains
under the waste cells would limit the justification for such waivers.

Sincerely

SN

Randy Young
FFA Manager

Enclosure: TDEC Statement of Formal Dispute

xc: Dave Adler, DOE-OREM
John Blevins, DOE-OREM
Jay Mullis, DOE-OREM
Patricia Halsey, DOE-OREM
Rich Campbell, EPA
Carl Froede, EPA
Franklin Hill, EPA
Connie Jones, EPA
Don Rigger, EPA
Pete Osborne, SSAB
Amy Fitzgerald, ORRCA
Ron Woody, ORRCA
Traci Cofer, ORRCA

...................
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Tennessee Department of Environment & Conservation
Written Statement of Formal Dispute:
Proposed Plan for the Environmental Management Disposal Facility

Pursuant to Section XXVI of the Federal Facility Agreement for the Oak Ridge Reservation
(FFA), this written statement of dispute provides the position of the Tennessee Department of
Environment & Conservation for:

1) not approving a primary document, a Proposed Plan, recommending a Preferred
Alternative for the development of an on-site disposal facility referred to as the
Environmental Management Disposal Facility (EMDF);

2) elevating the dispute to the Dispute Resolution Committee (DRC); and

3) initiating formal dispute.

Nature of the Dispute

In the Proposed Plan for Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA) Oak Ridge Reservation (ORR) Waste Disposal, Oak Ridge, Tennessee (DOE/OR/01-
2535&D2), the Department of Energy (DOE) evaluated and proposed a preferred alternative
for the EMDF as a second on-site waste disposal facility for the disposal of CERCLA waste on
the ORR. As proposed, the EMDF would primarily be a Low Level Radioactive Waste (LLRW)
Disposal Facility, but it would also be authorized under CERCLA to receive hazardous and
chemical wastes regulated under the Resource Conservation and Recovery Act (RCRA) and the
Toxic Substances Control Act (TSCA).

TDEC received the D2 revision of the Proposed Plan document (Attachment A) on June 7, 2018.
TDEC notified DOE that the State cannot support issuing the Plan to the public as currently
written and invoked informal dispute on July 6, 2018 (Attachment B).

40 CFR 8300.430(e)(9)(iii)(H) requires the Proposed Plan to contain an assessment of state
concerns including the state's position and its key concerns:

(H)State acceptance. Assessment of state concerns may not be completed until
comments on the RI/FS [Remedial Investigation/Feasibility Study] are received but may
be discussed, to the extent possible, in the proposed plan issued for public comment.
The state concerns that shall be assessed include the following:

(1) The state's position and key concerns related to the preferred alternative and

other alternatives; and

(2) State comments on ARARs or the proposed use of waivers.

While the Proposed Plan presented a summary of the State Acceptance language that TDEC
provided to DOE on May 3, 2018 (Attachment C), the Proposed Plan failed to adequately
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